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> | Easements: right or license?

An easement is a right of access, or a license to use
another person’s land to get to or return from a
shoreline property. A riparian property owner is a
person who owns the shoreline of a natural body of

\ § water, and with the ownership has a bundle of “prop-
erty rights” exclusive to riparian ownership. These
.\ rights include the right to use the water from the lake

or stream for domestic purposes, such as to quench

o . )
one’s thirst, etc. The riparian owner also may install
a dock and moor a boat on his bottomland.

LY

-

Don Winne

In a number of court cases, the trial court has erred in declaring that the ease-
ment holder also enjoys riparian rights in the easement strip of land. An example
is the decision of the Lenawee County Circuit Court in granting a back lot owner
the right to construct a dock and permanently moor a boat at the termination of
an easement to Sand Lake in Franklin Township. The appeals court that heard
this case disagreed with the trial court, stating that the easement did not permit
the defendant to construct a dock and permanently moor a boat at the terminus
of the easement.

In another case, in Cass County, the backlotters claimed that they had acquired
a prescriptive easement right through open and notorious use of the deeded
easement for the statutory period of 15 years. The court declared that adverse
possession could not be claimed in a dispute involving an easement.

To avoid confusion, an easement should be viewed as a license to walk over
another person’s parcel of land, but does not confer ownership rights and, there-

fore, does not confer any property rights.
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MCWC files suit in Michigan Supreme Court

— from the Michigan Citizens for Water Conser-
vation newsletter, visit www.saveMlwater.org for
more information

Michigan Citizens for Water Conserva-
tion filed an appeal to the Michigan Su-
preme Court in March 2006 in its case,
Michigan Citizens for Water Conservation v.
Nestlé Waters North America, Inc., asking
the court to put the rights of landown-
ers who live on Michigan’s lakes and
streams, and the public who uses and
enjoys them, back under the protection
of established water law.

Last December, the Court of Appeals
overturned the 2003 decision by the
Mecosta County Circuit Court that shut
down Nestle’s high-capacity wells used to
pump and divert water for shipment out
of Michigan’s watershed and the Great
Lakes Basin. The Court of Appeals de-
cision created a new “reasonable use
balancing” rule that opens the door to
Michigan’s water to Nestle and other fu-
ture exporters of water.

If the Court of Appeals decision is left
standing, the many businesses that rely
on the water, and the public who fish,
boat and swim in Michigan’s lakes and
streams, are all going to be required to
stand in line with those who want to sell
our water for use somewhere else.

Established common law protects ripar-
ian landowners and public use and en-
joyment of Michigan’s magnificent wa-
ters. The Court of Appeals eliminated
this protection. The Supreme Court will
be asked to restore it. Michigan’s long-
term economy and quality of life depend
on its lakes and streams and abundant

aquatic life for its commercial endeavors
and recreational enjoyment. The Court
of Appeals’ “reasonable use-balancing
test” will allow Nestle, who has no ripar-
ian rights, to extract, divert, and sell wa-
ter out of the Great Lakes Basin to be
used elsewhere in the world.

The spring aquifer located on private
property from which Nestle extracts the
spring water forms the headwaters of the
West Branch of the Little Muskegon Riv-
er that feeds the Tri Lakes, Thompson
Lake, and Osprey Lake plus the Dead
Stream. For every gallon Nestle removes
from the spring aquifer, nearly a gallon
is removed from the stream and lakes.
Nestle’s pumping of water has reduced
flows and levels and physically and sub-
stantially harmed Dead Stream and two
lakes and interfered with the rights of
riparian landowners and public who can
no longer use and enjoy the stream for
boating and fishing.

If the Supreme Court decides to hear
the case, and returns the common law to
limitations that protect private property
and public rights, the pumping limits set
now at 218 gallons per minute will have
to be reduced or halted. Nestle has filed
a cross-application, attacking the rights
of citizens to even appeal.

After four days of facilitated media-
tion in late January, Michigan Citizens
for Water Conservation and Nestle
Waters North America, Inc., resolved
the issues on remand from the Court
of Appeals to the Circuit Court. Judge
Dennis Kolenda, circuit court judge,
issued the remand order and submit
ted it to the Court of Appeals. MCWC

has achieved the interim goal of setting
Nestle’s pumping limits from the Sanc-
tuary Springs that minimize impacts to
the stream, wetlands, and lakes during
the very low periods. In the summer
months, the company will be restrained
to as little as 125 gallons per minute be-
cause of seasonally low flows or levels.
These benchmarks will minimize serious
harm to the entire sub-watershed pend-
ing any appeals.

This is a significant achievement for
MCWC and its many supporters.
MCWC has won two court battles
against Nestle that its pumping is an un-
reasonable use and will harm the ripar-
ian value of a stream and two small lakes
and reduce Dead Stream’s width. The
stipulated order that restricts pumping is
a positive step toward the enforcement
of these victories. The settlement allows
Nestle to pump, for now, an average of
218 gallons per minute, as opposed to
the 400 gallons per minute originally
permitted by the state. The order also al-
lowed payment of MCWC’s expert wit-
ness costs. If the Supreme Court decides
to hear the case, the pumping limits will
have to be reduced or halted.

Nestle wants everyone to think that
bottled water isn’t any different from the
water in our beer or soda. The sale of wa-
ter in a bottle or any size container is still
a diversion or export of water, and not
a product to which water is added. This
is about legal precedents concerning wa-
ter - not beer or baby food or soda pop;
water law precedents that are needed to
protect those of us who live and earn a
livelihood in Michigan.

2006 ML&SA Regional Fall Seminar dates

Regions 14 & 15:
September 9
Covenant Point on Hagerman Lake

Regions 9, 10 & 11:
September 9
B&]J’s Restaurant in Gaylord

Regions 5 & 6:

September 16

White Lake Township Hall on Bogie
Lake Rd and Rte. 59

Region 7:

September 30

Sage Township Hall, Pratt Lake in
Gladwin

Region 2:
October 21
Jackson Community College in Jackson

Region 3:
October 25
Lawrence Senior Citizens Bldg. in Lawrence

NOTE: Contact Franz Mogdis at 989-831-
5807 or fmogdis@maisd.com for infor-
mation about Region 4 and Region 8 fall
seminars. Those dates and locations were
unavailable at press time.
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ATTORNEY WRITES

Debunking

myths

Anyone associated with inland lakes in
Michigan (or the laws related thereto) is
often confronted with long-perpetuated
myths about such lakes. Many times, the
perpetrators of such myths are insistent
upon their truth, even when confronted
with clear evidence to the contrary. In
both this month’s and next month’s col-
umn, we will confront some of the most
common myths.

1. Myth: There is no such thing as a pri-
vate lake in Michigan.

This myth is probably grounded in the
lack of a universal definition of a “private
lake.” Although certain Michigan statutes
and court cases have defined what consti-
tutes a private lake for a very limited pur-
pose in a particular context, there is no
overarching definition. If what is meant
in a given situation is a lake with no pub-
lic access site and which is entirely sur-
rounded by private property, it would be
a private lake and members of the public
have no rights of access to the lake. How-
ever, even with that definition of a private
lake, the water is still owned by the people
of the state of Michigan. Accordingly, if
someone were to drop from a helicopter
to swim, was later picked up by the he-
licopter and never touches land, techni-
cally, that would be permissible, even on
an otherwise private lake. In short, there
are many inland lakes in Michigan which
have no public access rights.

2. Myth: Every inland lake in Michigan
has a public access point.

This is one that I hear several times a
year from adamant proponents. Some
myth perpetuators insist that every in-
land lake in the state of Michigan has a
66-foot-wide easement or road for public
use somewhere on the lake, and that such
public access was imposed when Michi-
gan became a state. Other variations of
the myth include assertions that every sec-
tion line in Michigan constitutes a public

road right-of-way so that if a section line
intersects an otherwise private lake, the
public can access the lake through that
section line public easement. None of
that is true. Some lakes do, of course, have
public road ends, public parks, or other
formal public access devices which were
expressly created at some point in the past
via a deed, plat, or other real-estate trans-
fer device. But, many lakes have no such
public access devices. It is probably the
proliferation of public road ends at many
lakes which is the basis for this myth.

3. Mvth: Members of the public can walk
along the shoreline of any inland lake in
Michigan without the permission of the
adjoining riparian property owner.

This myth has gained new momentum
based upon the Michigan Supreme
Court’s decision last summer in the
beachwalker case involving the Great
Lakes shoreline. See Glass v Goeckel, 473
Mich 667 (2005). Of course, that case ap-
plies only to Great Lakes shorelines and
not to inland Jakes. Some lakes do have
public road rights-of-way, walkways, or
similar public access devices which paral-
lel the shoreline and allow limited public
access to the lake. However, such public
lake access devices do not exist on most

inland lakes in Michigan.

4. Myth: The ownership rights for Mich-
igan inland lake lots end at the water
and anyone can permanently moor a
boat offshore without permission of the
adjacent lakefront landowner. Absent
highly unusual circumstances, title to
the overwhelming majority of lakefront
properties on inland lakes in Michigan
extends to the center of the lake. See Hall
v Wantz, 336 Mich 112 (1953). Typically,
even though the deeds to such properties
contain statements such as “to the water’s
edge,” “ending at the water,” “along the
shoreline,” etc., the courts have interpret-
ed such language to mean that the adja-

By Clifford H. Bloom, Esq.
Law, Weathers & Richardson, P.C.
333 Bridge Street, N.W., Suite 800

Grand Rapids, Michigan 49504

cent bottomlands under the lake also be-
longs to the lakefront lot involved. Only
the owner of the bottomlands (which is
almost always the adjoining lakefront
property owner) can utilize dockage, a
swim raft, overnight boat mooring, etc.,
on his/her bottomlands. See Hilt v Web-
ber, 252 Mich 198 (1930); Bauman v Baren-
dregt, 251 Mich 67 (1930).

5. Myth: Riparian water rights are

not like normal property rights and can-
not be regulated by zoning or other local
ordinances.
This common misperception was obliter-
ated by the Michigan Supreme Court in
Hess v West Bloomfield Twp, 439 Mich 550
(1992), and Square Lake Hills Condo Ass’n
v Bloomfield Twp, 437 Mich 310 (1991),
although the Michigan appellate courts
prior to the early 1990s never did sub-
scribe to this myth (except for the ill-fated
Michigan Court of Appeals decision in
Fox & Associates, Inc v Hayes Twp, 162 Mich
App 647 (1987), which was overturned by
Hess). Water and riparian rights are sim-
ply another type of real property right,
which are subject to reasonable regula-
tion by the state and local governments.

Fhkkkkk  KokEkk ok Kk kkkk  dkdkdkodkk

Warning

The perpetrators of these myths will al-
most never believe you when you point
out the falsity of their assertions, no mat-
ter how much proof you present. Unfor-
tunately, the only way to dispossess many
of these myth perpetrators of their false
notions is pursuant to a final court deci-
sion of the specific case involved.

Read the November issue of The Michigan
Riparian for more riparian myths debunked.
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NEWS FROM LAKES AROUND THE STATE

Cedar River project

THREE LAKES ASSOCIATION

Antrim County

Dick Garcia, President

The Cedar River is one of Antrim Coun-
ty's “Class A” trout streams and is a ma-
jor tributary for the Intermediate River
that flows into Lake Bellaire. The Michi-
gan Department of Environmental Qual-
ity has informed us that a small portion
of the toxic TCE plume from Mancelona
has entered the Cedar near Schuss Moun-
tain Road. Three Lakes Association, in
collaboration with Bellaire Schools and
the Friends of the Cedar River, will be
monitoring the effects of the TCE on
the macro-invertebrate population of
this river. If you would like to help with
this project, we need sampling net build-
ers, friendly adult mentors, squiggly-bug
identifiers, and general schleppers. Call

the TLA office at 231-533-4852.

Weed treatment addressed
BanksoN LAKE ASSOCIATION

Van Buren County

Joan Merriman, President

We are committed to moving toward a
sustainable, biologically sensible approach
to weed treatment. But to paraphrase our
members - “that ain’t cheap.” We also
have the additional, serious threat of Ca-
bomba to deal with and a rich diversity
of native vegetation we hope to maintain.
So we have an integrated approach that
combines weevils with herbicides. Due to
budget, we opted to try and establish wee-
vils in what appears to be the area with the
highest density of Eurasian watermilfoil.
Our hope is to expand the weevil-treated
areas as much as possible in years two
and three. The cover area at the south-
west end of the lake remains very heavily
infested with Cabomba. This area is so
completely filled and subject to signifi-
cant boat traffic, that we felt it needed to
be addressed. The applicator will attempt
an experimental treatment combining
two herbicides just in that area.

Master utility plan

PeNTWATER LAKE ASSOCIATION

Oceana County

Ron Steiner, President

A utilities task force was established con-

sisting of three representatives appointed
by the Pentwater Township Board of
Supervisors and three representatives ap-
pointed by the Pentwater Village Coun-
cil. The charge of the task force was to
study the community water and wastewa-
ter issues andn recommend to the legis-
lative bodies an approach to deal with
those issues. In addition, the task force
has been investigating operational issues
and the evercritical cost factors. The task
force established three goals: 1) study
and recommend possible solution[s] to
the water issue; 2) study and recommend
possible solution[s] to the wastewater
issue; and 3) study and recommend a
means to operate the community water
and wastewater systems.

What are CAFOs?

MagiciaN LAKE IMPROVEMENT ASSOCIATION
Cass County

Kay Dukesherer, President

CAFOQ stands for “Concentrated Animal
Feeding Operations,” which are becom-
ing larger and larger in our area. The
ruunoff is to be contained in clay-lined
holding ponds, but the concern about
air and water pollution is a hot topic
with the lake owners that share these
watersheds. Land owners nearby say they
create odors that make it impossible to
enjoy being outside. Lake owners should
drive by the CAFO north of Keeler and
let your township officials know how you
feel about having one near Sister Lakes.

“Air” we go ...

TwiN LAKEs PROPERTY OWNERS’ ASSOCIATION
John Roose, President

Positive results are expected from the
first full year of aeration on East Twin
Lake. “Good weather conditions allowed
us to operate the bubbler system for a
full eight months,” said Alan Kiriluk,
an aeration committee member. “This is
twice as long as the four months they op-
erated in their inaugural year.” In 2005,
weather conditions permitted the aera-
tion units to begin operations in April
and conclude in November. The results
from both testing and and anecdotal re-
ports indicate aeration works to reduce
sediment levels and improve water qual-
ity. Two factors are watched in the sci-

entific testing: Dissolved Oxygen in the
Water (DO) and Biological Oxygen De-
mand (BOD). “Maintaining appropriate
oxygen levels allowed maximum biologi-
cal activity to develop with active organ-
isms eating and reducing the sediment
found in the lake,” said Nick Salvatore
of Tri-County Aquatics, the Michigan-
based company charged with coordinat-
ing and maintaining the aeration effort
on the lake.

Going on a “Walkabout”
CRysTAL LAKE & WATERSHED ASSOCIATION
Beulah, Michigan

Bob Appleford, President

The Crystal Lake “Walkabout” is an edu-
cational program to teach students, prop-
erty owners and visitors about the Crystal
Lake watershed. It focuses on hydrology
- how water moves about the watershed.
It also addresses current concerns about
water quality, ecology, land use, zoning,
septic tanks, green belts, sustainable de-
velopment and watershed management.
The “hands-on” approach to public edu-
cation involves observational monitor
ing and environmental exploring. Par-
ticipants “walk about” interpretive sites
in the watershed - the lake and its tribu-
taries, wetlands, dunes, and high rides,
as environmental professionals describe
features and conduct activities. Three
events were held in 2005, one in spring,
one in summer and one in fall. One is
planned for August 2006, as well.

Cedar River gro;'ect

PortaGe Base HITEWoOD OWNERS
Association (PBWOA)

Huron River Chain of Lakes

David Spielman, President

The PBWOA has always been active in
protecting the rights of riparian owners
from having their rights to the use of the
water from being infringed upon by the
development of an illegal marina. We
have been active in keeping track of ma-
rina permits and the restrictions listed in
the permit. We track the expiration dates
on the marinas as well as the number of
slips. This is not something new. In the
past years, we have litigated many prob-
lems involving the illegal mooring of
boats on road ends that are illegal. An
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example of a situation that has occurred
this past year is on Portage Avenue.
There is about a fivefoot-wide walkway
between two cottages that leads to the
water’s edge. The dedication of this walk-
way is to the property owners located on
Portage Boulevard for the egress and in-
gress to the water for swimming. There is
no mention of boats being moored over-
night in the deeds. For years there was a
small dock, just one section with an end
platform to assist in getting in and out
of the water. Now, some of the backlot
property owners’ have turned it into a
marina. They added about 150 feet of
dock and are mooring 10 boats. All of
this is illegal and should not be allowed.

Things to remember ...

GuLL LAKe QuALITY ORGANIZATION
Hickory Corners, Michigan

Mike Gallagher, President

There’s still summer fun ahead of us on
the lake, and we need to remember some
safety tips: 1) Life Jackets: For a vessel 16-
feet or longer, at least one Type I, Il or I1I
personal flotation device for each person
on board is required, as well as one Type
IV. 2) Slow-No Wake: Must operate at
slow-no wake speed if the vessel or per-
son towed by the vessel is within 100 feet
of a shoreline, any moored or anchored
vessel, a dock or raft, any marked swim-
ming area or persons in the water. A
personal watercraft (PWC) must operate
at this speed if crossing within 150 feet
behind another vessel, unless the other
vessel is a PWC. 3) A sailboat has the
right of way over a powerboat. 4) When
towing a person behind a vessel, there
must be a driver and a spotter; if a boat,
towing cannot take place from one hour
after sunset until one hour before sun-
rise; and if a PWC, towing cannot take
place from one hour BEFORE sunset
until 8 a.m.

Be nice to the watefowl

Bic BRower LAKE IMPROVEMENT Assoc.
Rockford, Michigan

Gale Satterlee, President

Do not harass waterfowl by chasing them
with any sort of watercraft, including
remote-controlled toys. We love our wa-
terfowl! Trumpeter swans, the world’s

largest waterfowl, were once very plen-
tiful on the Michigan landscape. Trum-
peter swans are a protected species, and
are unique among Michigan waterfowl.
They normally do not breed until their
fourth year. They also form strong pair
bonds that can last for years. Today,
along with the trumpeter, two other spe-
cies of swans can be found in Michigan.
The trumpeter is easily identified as it is
the largest swan in Michigan and has an
all-black bill. The other resident swan is
the mute swan, which is a European im-
port. The mute has an orange bill and a
bulbous knot at the top of its bill. The
third species, the tundra swan, passes
through Michigan during migration.
The DNR is asking the public to help in
the Census by reporting any trumpeter
swan observations.

Lampreys of Indian Lake

INDIAN LAKE ASSOCIATION

Vicksburg, Michigan

Greg Nichols, President

Occasionally, an angler from Indian
Lake will catch a fish infested with a
lamprey. The initial reaction is one of
alarm because many people remember
the collapse of the Great Lakes fishery
after the sea lamprey gained entry into
the Great Lakes. Although we are not
aware of any positive identification for
the species of lamprey(s) found in Indian
Lake, it is unlikely that it is the sea lam-
prey based upon size descriptions. The
sea lamprey reaches an adult length of
18 inches, whereas the lampreys endemic
to Michigan are 9-12 inches in length
when mature. The dangers posed by the
sea lamprey prompted a great deal of re-
search, and one by-product of this work
was the identification of four naturally
occurring lamprey species in Michigan.
The Michigan lampreys are the chestnut
lamprey, the silver lamprey, the northern
brook lamprey and the American brook
lamprey. Only two of these species - the
chestnut and the silver lampreys - are
parasitic and feed on the blood of fish.
The lampreys observed in Indian Lake
are likely the chestnut lamprey since it
is found in the streams that drain into
Lake Michigan. While many people con-
sider lampreys ugly and disgusting, they

are not dangerous and do not attack hu-
mans. Lampreys are just another member
of our local natural environment.

The future of weed treatment
GRAVEL LAKE AssocIATION

Lawton, Michigan

Craig DeSimone, President

As many of you can tell with your own
eyes, Eurasian watermilfoil (EWM) treat-
ment on Gravel Lake has been quite
successful. Just three years ago, the boat
lane on the lake was choked with weeds;
boating and skiing were difficult at best.
Now, our most recent aquatic plant sur-
vey shows that EWM has been nearly
eradicated and that native plant spe-
cies are starting to come back (which is
good!). As the 2005 summer concluded,
so did our treatment program for EWM
on Gravel Lake. The special assessment
district (SAD) we created four years ago
expired in 2005.

Zebra mussels, gypsy moths

Lake MARGRETHE PROPERTY OWNERS
ASSOCIATION

Grayling, Michigan

Joe Porter, President

Zebra mussels continue to be a problem.
Michigan’s Clean Boats, Clean Waters
volunteer AIS Education Program rec-
ommends the following: Before enter-
ing and/or leaving any lake, inspect and
remove any visible mud, plants, fish or
animals before transporting. Drain wa-
ter from equipment (boat, motor, trail-
er and live wells) before transporting.
Dispose of unwanted bait in the trash.
Spray, rinse and dry boats and recre-
ational equipment to remove or kill spe-
cies that were not visible when leaving a
body of water. ... Don Williams worked
with state, county and township officials
to determine the best way to fund and
treat gypsy moths in our area. [t was de-
termined for 2006, we should just watch
and document the gypsy moth popula-
tion. Jane Winkler from the Michigan
Department of Agriculture, along with
Michigan State Extension Office, will
conduct training classes on how to lo-
cate and count nests to determine when
spraying is warranted.
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