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Do we want a government of

law or of men in Michigan?

House Bill No. 6418, introduced by Reps. Gillard,
Miller, Cushingberry, Polidori, Bennett, Sheltrown,
Lemmons, Jr., Ball, Condino, Mayes, Kathleen Law,
Kahn and Lemmons III, on Sept. 6, 2006, would em-
power local municipalities with power to exceed that
of the courts of our state. Granting townships the
power to adopt ordinances that would allow them
to issue a permit to a non-riparian to place a boat hoist on the bottomland of a
navigable inland lake in Michigan would violate the common law as developed
in court decisions over the past 140 years. (See Lorman v. Benson, Michigan
Supreme Court decision on Jan. 9, 1860). The Supreme Court, in this case, de-
termined that the “right to raft logs down a stream [the Detroit River in this case]
does not involve the right of booming them on private property ... any more than
the right to travel a highway justifies the leaving of wagons standing indefinitely
in front of private dwellings or stores.”

Don Winne

The courts of the state have determined that the right to anchor a structure on
the bottomland of a lake is an exclusive right of a riparian property owner, and is
permitted only on his bottomland. To permit the placement of a number of boat
hoists on the bottomland at a road end would deny members of the public their
legal right of navigation on the entire surface of a public inland lake. Judicial re-
view of ordinances and statutes passed by legislative bodies in these United States
has its beginning in the original 13 colonies of the Atlantic seaboard. “As early as
1780, the highest court of New Jersey, in Holmes v. Walton, refused to enforce
an act of the Legislature as being unconstitutional ...”

Judicial review of legislative acts was of such importance in the American colo-
nies that the framers of the U.S. Constitution in 1787 included Article 3, Section
1, that stated, “The judicial power of the United States shall be vested in one

Supreme Court and in such inferior courts as the Congress may from time to
time ordain and establish.”
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EATURE:

What to do with aging, failing dam structures?

It seems that everywhere you look these days there’s discussion
in the media and conservation circles regarding dams. The re-
cent failure of dams on the Dead River near Marquette has fu-
eled discussions regarding flood events and dam safety. In the
Manistee watershed alone, there are 63 known dams, some in
severe disrepair. The issue of what to do with aging, outdated,
and often failing dam structures is the topic of much discussion
among conservationists, environmentalists, and resource man-
agers alike. But before debating the pros and cons of dams, let’s
review some facts about dams in Michigan and the regulations
that guide their operation and maintenance.

According to Michigan Department of Environmental Qual-
ity records, Michigan has over 2,500 dams, fewer than 100 of
which are used to generate electricity. The Federal Energy Regu-
latory Commission (FERC) regulates dams used to generate hy-
dropower. FERC requires those dams be licensed, maintained,
and operated according to federally mandated guidelines, re-
gardless of ownership and location. Of the remaining 2,400,
1,048 are regulated by the State of Michigan under parts 307
(Inland Lake Levels) and 315 (Dam Safety) of the Natural Re-
sources and Environmental Protection Act of 1994. The rest,
approximately 1,250 or so, do not require regular inspections
by the state because of their size (impoundment size less than
five acres, head height less than six feet). So, we know there
are at least 1,250 dams scattered throughout Michigan privately
owned, privately operated, and will some day require their own-
ers to spend money on maintenance or removal. If nothing is
done with these structures, eventually they will all fail. It is im-
portant to note that alterations to dams not regulated by parts
307 or 315, including their removal, would likely still require a
permit from MDEQ.

So, back to our original issue. What do we do with these struc-
tures as they age, become liabilities, and require attention? What
happens when a dam that generates hydropower costs more to
maintain than it produces in power revenues! These are ques-
tions being debated throughout the country as many dams cur-
rently in service have already exceeded their design life, and the
answers are rarely easy.

When considering what to do with an aging dam, careful
thought must be given to several key questions. What purpose
does the dam serve? Are there structural issues and liabilities
associated with keeping the dam in place! Is removal a viable
option? What permits might be required for repairs or removal’
What social issues need to be considered? Should a professional
engineering firm be hired? Is there funding available? Obviously,
the answers to these questions are different for every structure,
and each dam needs to be considered individually.

At the present time, the Conservation Resource Alliance (CRA)
is involved in several different projects involving dams in at least
three different watersheds. Some are relatively straightforward,
some less so. A careful analysis of owner objectives and related
environmental impacts will generally be the driving force for

decision- by Mark Johnson, biologist
mak Ing,  Conservation Resource Alliance, www.rivercare.org
particu-
larly in

the case of smaller structures not generating hydropower.

For example, consider a private landowner who owns property
that has an aging dam structure that impounds three acres of
water on a cold-water tributary. Let’s say the structure is in dis-
repair and the landowner is not using the impoundment for
recreation, and the dam is serving no useful purpose. As we
discussed above, up to half of Michigan’s dams may fall into a
category similar to this scenario. While many small dams may
have a recreational component, others serve only to impound
sediment, fragment fish populations, and warm impounded wa-
ter. This scenario may be the best case for a removal, and often
groups like CRA can help a landowner find funding help to
plan and implement a removal. But, with any removal project,
positive environmental impacts must be weighed against poten-
tial negatives, such as downstream movement of contaminated
sediments or upstream migration of invasive species such as sea
lamprey. Now consider scenario number two. A dam owned
by a small municipality is regulated by the Dam Safety statute,
and needs serious repairs. A boat launch and park are present
around the impoundment, which is used for swimming, fish-
ing, and other recreation. While the dam certainly has negative
environmental impacts, social considerations may very well out-
weigh environmental concerns, meaning that the dam owners
have a decision to make, and removal may not be their best
option. While dollars can often be found for removals, finding
funding help for repairs to failing dams is much more difficult,
leaving our municipality in the unenviable position of having to
find funds for repairs or face possible legal action if mandated
repairs aren’t completed.

While these two scenarios are quite different, they are not atypi-
cal of many situations currently playing out across the state. Un-
fortunately, the state’s responsibility of regulating dams for the
safety of the public often puts them at odds with dam owners
that feel they aren’t financially able to fund necessary repairs to
structures that have outlived their usefulness. The key to resolv-
ing these issues is good communications between owners and
regulators, though it often boils down to dollars and cents. The
finances will often steer owners toward removal, particularly in
cases involving regulated dams where public safety is a concern
and there is no revenue being generated, as may be the case with
hydropower facilities.

While this doesn’t even scratch the surface of issues to be con-
sidered when it comes to dam removal versus dam repair and
retention, it should give some food for thought. These are com-
plex issues that often pit wildlife concerns against fishery con-
cerns, or social concerns against financial and legal. In the end,
our streams and rivers are generally better off without dams and
the negative effects that come with them, but when it comes to
dams, one size definitely does not fit all!
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ATTORNEY WRITES

Some favorable riparian
appellate cases

During the past few months, the Michi-
gan Court of Appeals has issued a num-
ber of appellate decisions which are fa-
vorable to Michigan riparians. Although
these decisions are “unpublished” (and
hence, not technically binding prec-
edent), they nevertheless offer guidance
for how Michigan courts view the subject
matter at issue and are often persuasive
to trial court judges.

In Gee v Howard (unpublished case de-
cided on November 9, 2006; Case No.
269732), a private road created by a plat
ended perpendicular at Lake Lansing.
The defendants (backlot owners) installed
a dock at the road end and used the dock
as a place to moor their pontoon boat.
Nearby riparian property owners filed a
lawsuit to prohibit the installation of a
dock and permanent boat moorage at
the private road end. The private road
was dedicated on the plat “to the use of
the lot owners.” The Court of Appeals
held in favor of the riparian property
owners. The Court agreed that the pri-
vate road end could not be used for boat
hoists, permanent mooring, sunbathing,
lounging or picnicking. The Court also
held that the private road end could be
used for one non-exclusive dock for tem-
porary mooring only, just as is the case
with public road ends. See Thies v How-
land, 424 Mich 282 (1985); Higgins Lake
Property Oumers Ass'n v Gerrish Twp, 255
Mich App 83 (2003); Jacobs v Lyon Twp,
199 Mich App 667 (1993). However, the
Court of Appeals made an important
distinction. It noted that under Thies,
only the local governmental unit would
have the right to build and install the
one nonexclusive dock at a public road
end for public use. No individual would
have the right to install a private dock.
See also Higgins Lake. In this case, only
the subdivision lot owners as a group or
whole had the right to install a dock at
the road private end for temporary use,
not an individual property owner. Un-
fortunately, the decision in this case still
begs the question as to whether or not

100% of the landowners in a plat such
as this must agree to the installation of
one common dock, or whether a smaller
group or subset of all property owners
has the authority to install one dock for
common use.

The Gee holding is consistent with the
2005 decision by the Michigan Court of
Appeals in Smith v Livingston County Drain
Commission (unpublished decision decid-
ed on May 5, 2005; Case No. 251523),
which held that for public road ends,
only the governmental unit that has been
deemed to have accepted the dedication
of the road is entitled to install one non-
exclusive dock at the road end. The Court
also noted that where a private road end
is involved, only the subdivision lot own-
ers as a whole have the right to install one
nonexclusive dock for common use, not
any individual lot owner.

Koker v Michaels (unpublished deci-
sion dated November 7, 2006; Case No.
270524), involved a private easement
which granted plaintiffs (the backlot own-
ers) the right to use defendants’ riparian
property “for the purpose of reaching the
waters of Joslin Lake for boating, bathing
and fishing and also ... for park purpos-
es.” The easement language was deemed
unambiguous. Interestingly, despite the
relatively broad language of the ease-
ment (“... for boating, bathing and fish-
ing and also ... for park purposes”), the
Court of Appeals found that the backlot
beneficiary of the easement did not have
the right to install a dock or permanently
moor a boat at the easement. Rather, the
easement language allowed only access to
the lake (i.e., travel). Significantly, the
Court also held that the phrase “for park
purposes’ means trecreational activities
normally enjoyed at a park and that such
activities do not include building docks.
In Pheasant Ridge Development Co, Incv Not-
tawa Twp (unpublished case decided on
December 28, 2006; Case No. 269453),
over a dozen families jointly owned a ti-
parian lot (which they used jointly in ad-
dition to their back lots). They used 18

By Clifford H. Bloom, Esq.
Law, Weathers & Richardson, P.C.

333 Bridge Street, N.W., Suite 800 ‘ ‘
Grand Rapids, Michigan 49504-5320 ’

docks and 36 boat slips on the jointly-
owned lakefront property. The Court of
Appeals held that such use of the lake-
front lot was a multifamily use which
violated the single-family zoning classifi-
cation of Nottawa Township. The Court
also held that the township’s anti-funnel-
ing regulations did not apply, since it was
not an easement situation and the lake-
front property was jointly owned by the
backlot property owners involved. This
case stands for the proposition that anti-
funneling regulations should be drafted
to cover not only easement, private road,
alley and park situations, but also ar-
rangements where a lakefront property is
jointly owned by backlotters or a backlot
property owners association.

In the November 2006 issue of The
Riparian, there is a brief bulletin about
Chauwette v Owczarek (an unpublished
decision of the Michigan Court of Ap-
peals decided on October 26, 2006; Case
No. 262473). In that case, the Court in-
dicated that backlotters could not utilize
a private road for permanent boat moor-
ing. Although the Court of Appeals did
not expressly address what constitutes
“permanent” boat anchoring or moot-
age, the trial court below held that any
overnight mooring or anchoring would
be deemed prohibited permanent water-
craft mooring or docking.

Finally, in Pentz v Schlimgen (unpublished
case decided on December 19, 2006; Case
No. 258130), the Court of Appeals again
confirmed that a right of access gener-
ally does not mean the right to dockage
or permanent boat moorage. Given the
somewhat unusual fact situation in this
case (a private road that ended just short
of the water, with the dedicated “lake
access area’ located between the private
road and the water), this case will prob-
ably not have widespread applicability
on its face. Nevertheless, its discussion of
what limited rights backlotters generally
have in similar situations is useful.
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News FROM LAKES AROUND THE STATE

Road ends and alleys

KLINGER LAKE AsSOCIATION

St. Joseph County

Klinger Lake has several public road ends
and alleys that end at the water’s edge.
The following is a summary of Michigan
laws applicable to these road ends and al-
leys. The public have the following rights:
1) The right of access to the water; 2) The
right to navigate (boat) and fish on the
entire surface of the water, and to anchor
temporarily while engaged in these activi-
ties; 3) The right to swim in the entire
body of water: 4) The right to construct
one non-exclusive dock at the road end
to aid in access to the water, IF permitted
by the authority governing the road. The
dock can be constructed by the governing
authority, or by an individual; either way,
it is a “public dock” available to all.
However, it is a violation of Michigan
law for the public to do the following: 1)
Interfere with the reasonable use of the
road end and water by others; 2) Anchor
or store boat on the road or in the water,
except temporarily while boating or fish-
ing; 3) Install or anchor a boat hoist, raft
or any other device on the bottomland,
except a dock at the road end, if permit-
ted; 4) Use the road and connecting
dock for shore activities, such as loung
ing or sunbathing, or any activity except
to enter and leave the water, unless such
an activity is permitted by the dedication
of the road or alley.

The above laws are court case laws and
confirmed by many decisions by the
Michigan Supreme Court and appellate
courts over a period of 125 years.

Elk Rapids dam report

ELk-SKEGEMOG LAKES ASSOCIATION
Antrim County

Dean W. Ginther, President

Recently, Antrim County received a pro-
posal from a private hydroelectric power
operator to purchase the hydroelectric
operation at the dam. This would include
maintenance as well as power usage and
would relieve the high expense exposure
now a county responsibility. However,
the dam structure itself and control of
the water level of Elk Lake will remain in
the hands of the county. The water level
is protected by law and will not change in
the future. ESLA is monitoring this situa-

tion and will keep its members informed
as the negotiations proceed.

Heroic rescue

MooN LAKe AssOCIATION

Decatur, Michigan

submitted by Sally Thomsen

Early in the morning on December 1,
I heard the sound of a dog’s desperate
barking coming from the lake. I turned
by yard light on and witnessed a daring
rescue, performed by three courageous
(but cold) neighbors. Peter Olk, Jane
Shitk and Terri Lemmens maneuvered
a canoe through icy water to rescue a
black lab. The lab broke through the ice
approximately at 12:30 a.m. After being
in the frigid water for an hour, the semi-
conscious dog was dragged by a rope and
encouraged by Jane, while Peter paddled
and broke ice with a shovel back to the
shore. The dog was then carried into Pe-
ter’s house, where the animal (and Peter)
slept for the night on the floor under an
electric blanket. The dog is now okay and
was reunited with its owner who lives on
Duck Lake. Our thanks and appreciation
to the kind efforts that Peter, Jane and
Terri took that night to save a beautiful
pet. Way to go guys!

MDOT M-22 settlement

CRrysTAL LAKE & WATERSHED ASSOCIATION
Benzie County

Bob Appleford, President

Crystal Lake & Watershed Association
(CLWA) objected to several construction
procedures taken by MDOT in connec
tion with the M-22 reconstruction proj-
ect (Pilgrim Highway and Crystal Drive)
in the summer of 2005; including use of
phosphate fertilizers, exposure of steep
slopes, failure to clean five culverts, and
failure to adequately contain sediment in
runoff flowing directly into Crystal Lake.
MDOT agreed not to use phosphate fer-
tilizer, but refused to take other correc-
tive measures. CLWA then commenced
suit in Benzie County Circuit Court in
April 2006, alleging that MDOT violated
the Michigan Soil Erosion and Sedimen-
tation Control Act (SESCA) and the
Michigan Environmental Protection Act
(MEPA). At the urging of Judge Batzer,
the parties agreed on the terms of a con-
sent judgment. MDOT has complied

with several corrective measures, includ-
ing cleaning five culverts in May 2006.
For more information on this situation,

contact CLWA at info@CLWA.us.

Aeration’s dramatic results
Twin LAKES PROPERTY OWNERS' Assoc
Lewiston, Michigan

John Roose, President

Aeration of East Twin Lake is working,
according to the latest testing results
(Dec. 2006 association newsletter). Just
days ago, the yearend report for the sec-
ond full year’s aerator operations was
received. “I am very encouraged by the
findings,” stated Alan Kiriluk of East
Twin Lake. “At the conclusion of 2006,
six different lake sites were tested for
the presence of sediment. On average,
2.4 feet of sediment remained at each
location. This is a sediment decrease of
44.2% from the first measurements tak-

en in June 2004.”

Walleye stocking update

PAINTER, JuNo & CHRIsTIANA LAKES Assoc.
Cass County

Clint Draeger, President

The lake association has completed the
third and final year of our program. In
October, we added 2,000 walleyes to our
lakes. This makes a grand total of 5,500
walleyes. Last summer, we had numerous
reports of 13- to 18inch walleyes being
caught. This is very encouraging, know-
ing that our walleyes are surviving and
growing. This means by next summer, we
could perhaps have some 20-inch wall-
eyes in the lake.

Communi_‘t;z park planned
Hicains LAKE FounpaTion

Roscommon County

The concept of a community park on
the west side of Higgins Lake is moving
steadily forward with the latest amend-
ments to the Gerrish Township Recre-
ation Plan. At a public hearing in mid-
September, Gerrish Township officials
unveiled new design features for a public
recreation area based on the anticipated
purchase of the Higgins Lake Boat Yard
located in the far southwest corner of
the lake. The township has completed
a grant application seeking state funds
to create community park that would
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incorporate the following features: a)
fishing pier with handicap accessibility,
b) bird observation station, c) designat-
ed swimming area, d) family picnic and
playground area, e) boat storage for both
day and winter periods, f) vehicle parking
with lake access for ice fishing and snow-
mobiling, g) public boat launch for day
use only, h) restrooms and meeting facili-
ties for hunter, boater and snowmobile
safety classes, i) seasonal mooring of wa-
tercraft with fueling facilities at dockside.
The community park will also incorpo-
rate free mooring for the Roscommon
County Sheriff's Marine Patrol. The de-
sign will expand public lake access and
improve recreational facilities.

Remember Qhosghates
DerBy LAKE ProPeErTY OWNERS Assoc.
Montcalm County

Ed Housler, President

We all need to be very conscious that
phosphorous is bad for the lake. Phos-

WATER WEED CUTTER>

WEED FREE BEACH

phates help the plant life thrive, even the
bad plants which are of most concern.
There are ways that we can help reduce
increasing levels of phosphorous, by
using phosphate-free fertilizers on our
lawns, phosphate-free laundry detergents
and phosphatefree dish soaps. We need
to eradicate the bad weeds and not help
them make our lives more difficult.

What is ROKS?

GuL Lake QuaLity ORGANIZATION
Hickory Corners, Michigan

Brian Winne, President

An exciting, new “study away” program
entitled ROKS is available this fall to
students through the Kellogg Biological
Station, Michigan State University Ex-
tension Program. This program will com-
bine course work, mentored internships,
seminars and discussions with leading re-
search scientists and the opportunity to
live in-residence at KNS, one of MSU’s
hidden treasures located on Gull Lake.

the students will have an opportunity to
work collaboratively with the Gull Lake
Quality Organization, gaining profes-
sional experience, interacting with com-
munity members and providing impor-
tant data on the shoreline management
practices of riparians on Gull Lake. This
two-credit course will inventory, compile
and report on the status of local lake
shoreline management practices.

Light pollution

Bic BRoweR LAKE IMPROVEMENT Assoc.
Kent County

Gale Satterlee, President

The association board has received a
number of complaints about light pollu-
tion. The source of the pollution is large
outdoor lights, especially spotlights and
mercury vapor lights. Light pollution be-
comes even more pronounced after the
leaves fall in autumn. Please do not leave
large outdoor lights on all night. They
reflect across the lake. Please do not

ON THE COVER: Details about

this month’s feature Evans Lake

CUTS SAFE, QUICK & EASY
Throw it out — Pull it in — it's that
Simple! Built to last with Stainless
Steel (Resharpenable blades)

Free Blade Sharpener
$10.99 Retail Value!

<«WATER WEED RAKE
Just throw it out from Dock or Shore.
Attachable Float makes rake More
effective for removing cut weeds or
algae from lakes & ponds. Removes
bottom debris with Adjustable Exten-
sion reaching up to 10’ (Included).
Made of LIGHT WEIGHT 3-1/2 lp. 36

Removes ficating
weeds and debrs
from the lake
bottom. z . :
in. 5-1/2 ft. Magnesium Aluminum.

REMOVES FLOATING WEEDS with ATTACHABLE FLOAT

WATER WEED BUY BOTH WATER WEED
CUTTER RAKE
NOW SAVE $40.00 NOW
$134.95 QrderNaw $124.95
Plus Shipping & Handling Plus Shipping & Handling Plus Shipping & Handling

30 DAY MONEY BACK GUARANTEE
DEALER INQUIRIES WELCOME

TOLL FREE 1-800-299-4198, EXT. 19
VISA & MASTERCARD accepted * 8 am - 4:30 pm EST Ans. Service
FREE INFO
\ M! residents add 6% sales tax. /

Evans Lake is one of the 995 lakes in Michigan with 100 or
more acres. Michigan has 889 lakes that are 50 to 100 acres in
size, and 11,000 lakes that are five acres or more in size. The five
counties with the greatest number of lakes 100 acres or more in
size are Qakland (49), Iron (41), Gogebic (36), Marquette (34),
and Schoolcraft (34). If all lakes as small as one-tenth of an acre
are  counted,
Michigan has
35,000 lakes.
These  kettle
lakes were cre-
ated by melting
ice blocks from
the Wisconsin
glacier 10,000
to 12,000 years

ago.

The  surface
area of Evans
Lake is 178
surface  acres
(according to
a Department of Natural Resources 1974 atlas), its maximum
depth is 43 feet, it has a 4.03-mile perimeter and includes a
338-acre watershed area. The watershed perimeter is 3.41 miles,
with a ratio of lake area to watershed area of 1:1.90.
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