

http:www.mi-riparian.org

LICERIAN

www.mi-riparian.org

“THE MicHIGAN RipariaN (ISSN 0279-2524) is
published quarterly for $2.50 per issue by the
Michigan Lakes and Streams Foundation, a
Michigan non-profit corporation. Periodical
postage is paid at Three Rivers, Michigan, and
additional mailing offices.”

POSTMASTER:

Send address changes to:

The Michigan Riparian

P.O. Box 249, Three Rivers, M1 49093

THE MICHIGAN RIPARIAN is the only magazine de-
voted exclusively to the protection, preservation
and improvement of Michigan waters and to the
rights of riparian owners to enjoy their water-
front property.

THE MICHIGAN RIPARIAN magazine is published
quarterly and is mailed to subscribers during
February, May, August and November.

THE MicHIGAN RIPARIAN
PUBLISHING OFFICE
124 1/2 N. Main Street
Three Rivers, Michigan 49093

PUBLISHER * DonaLp E. WINNE
PHonE 269-273-8200

Fax 269-273-2919

E-maiL dwinne@mlswa.org

EDITOR ¢ JENNIFER CHURCHILL

P.O. Box 44, Carson City, M 48811
PHone 989-506-6716

E-mai editor@churchill3c.com

SUBSCRIPTION RATES
Individual subscription: $10
Quantity rates: (4 issues)

FroM THE PUBLISHER

~ We must act now to preserve

/
wetlands and flood plains

= The following message was written by Robert L. Mey-

. er, president of the Pickerel-Crooked Lakes Associa-

_ tion. It appeared in the Petoskey News Review more

, than 25 years ago, dated September 20, 1979.

‘ .\. TO THE PEOPLE OF EMMET COUNTY

Don Winne

Condominiums ... townhouses ... apartments ... stores ... offices
.. call them what you like. It is where they are put that is of utmost importance! We in Emmet
County have the very great fortune of living in an environment unequaled anywhere in the State
of Michigan, completely surrounded by natural resources second to no other area in the north. Our
lakes, streams and forests help to give us a quality of living that must be preserved. This lifestyle is
also the bread and butter for just about every local business. Qur area growth must be managed
properly. For example, our small lakes cannot tolerate multiple or high density dwellings on their
shores! Qur lakes are already at a delicate stage and are extremely sensitive to any kind of mass
development. We cannot let these lakes ultimately be destroyed by those who couldn’t care less about
our waters and environment. Qur Planning Commission, Township Boards, Appeals Boards, Zon-
ing Boards, County Commissioners, and property owners must be especially aware of adverse effects
to our natural resources and act to preserve these critical areas of flood plains and wetlands. We
are urgently in need of a wetlands zoning ordinance. This is essential in order that we all may enjoy
the beauty and good things this county affords us. Development is expected — but it must be prop-
erly controlled by keeping good zoning, avoiding undesirable rezoning and “special permits” where
ultimate lake degrading will take its toll ... again, we say “it is not what — but where!” Once our
natural resources are destroyed by the indiscriminate bulldozer, they can never be returned — never.

Think about it. The problem is real!

Has Mr. Meyer’s message not to destroy our natural resources gone unheeded?
Are houses on the water’s edge more important than our natural resources?
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ATTORNEY WRITES

New Michigan
appellate cases

Since the beginning of this year, the Mich-
igan Court of Appeals has issued two pro-
riparian opinions of particular interest.
Both decisions involve “unpublished” de-
cisions. Although not technically binding
on Michigan trial courts, unpublished de-
cisions of the Michigan Court of Appeals
often constitute the only pronouncement
of a Michigan appellate court in a given
area and are frequently persuasive to trial
court judges. Under the common law in
Michigan, the use of surface bodies of
water such as lakes, rivers, and streams is
subject to the “reasonable use” or “ripar-
ian rights” doctrine: a riparian property
owner (or a member of the public, for
that matter) cannot utilize the shoreline,
bottomlands, or waters of a water body
in such a way that it would unreasonably
interfere with the reasonable use thereof
by one or more other riparian property
owners. This is akin to the old adage that
‘your right to swing your fist ends where
my nose begins.” In many townships, cit
ies, and villages in Michigan, riparians
have not had to resort to this common
law right in court, since many of those
municipalities have adopted ordinances
which regulate funneling, lake access,
docks, boat mooring, and similar struc-
tures and uses. Nevertheless, if a particu-
lar municipality refuses to enforce such
an ordinance or lacks these types of or-
dinances, the reasonable use or riparian
rights doctrine can potentially be utilized
in court by a riparian to combat such
problems as unusually long docks, a new
funnel development, a swim raft which is
a hazard to navigation, or a problem ma-
rina. There are potentially two problems
associated with the reasonable use/ripar
ian rights doctrine. First, lawsuits based
on this common law right can be very
expensive and divisive. Second, although
supposedly the reasonableness standard
is a so-called “objective” test (such that
an unbiased judge should theoretically be
able to discover or ascertain an objective
truth), the decision by a given judge as

to what is reasonable often constitutes a
crapshoot. For example, while one judge
might decide that permitting a new de-
velopment with only 50’ of frontage on a
lake to give lake access and dockage rights
to 100 new non-riparian or off-lake lots is
reasonable, another judge in a different
situation could hold that giving five new
lots access through a common area with
500" of lake frontage is unreasonable.
Dowling v Lerner (unpublished Michigan
Court of Appeals decision, January 12, 2006,
Case No. 255882), involved an applica-
tion of the reasonable use/riparian rights
doctrine. In this case, the defendants’
lakefront lot long had a dock which was
approximately 60’ in length and was gen-
erally placed parallel to plaintiffs’ dock.
Defendants then extended their dock
(from approximately 60’ up to 115°) and
changed the angle of their dock. Plaintiffs
(the adjoining riparian property owners)
filed a lawsuit claiming that the neigh-
bors’ altered dock violated the plaintiffs’
riparian rights and also extended over
the bottomlands of the plaintiffs. The
trial court (and the Michigan Court of
Appeals) agreed that the length and angle
of the new dock was unreasonable. It was
also unnecessary to reach the issue of
whether defendants’ dock illegally tres-
passed on plaintiffs’ bottomlands, since
under the court order, the dock would
have to be returned to its original loca-
tion and angle. Also under the common
law, the Michigan appellate courts have
long held that for most easements, road-
ends at lakes, perpendicular walkways at
lakes, and similar lake-access devices, boat
mooring, private dockage, sunbathing,
lounging, and similar sedentary activities
are prohibited. See Dyball v Lennox, 260
Mich App 698 (2003). Of course, there are
a few exceptions to this general “bright
line” rule (for example, where an ease-
ment expressly states that boat mooring
and dockage can occur, or where a public
road-end is involved, the courts normally
allow one dock at the public road-end

By Clifford H. Bloom, Esq.
Law, Weathers & Richardson, P.C.

333 Bridge Street, N.W., Suite 800 - ‘
Grand Rapids, Michigan 49504 ’

but not for permanent boat mooring). In
Ward v Barron Precision Instruments, LLC
(unpublished Michigan Court of Appeals deci-
sion, January 19, 2006, Case No. 263616),
the trial court was confronted with a situ-
ation involving a dedication that states
that an easement is for the private use
of the lot owners. The trial court ruled
that backlots could use the easement for
a dock and boats. The Court of Appeals
disagreed with the trial court’s assertion
that the dedicated property constituted a
“riparian property” and held that it was
an access easement only (i.e., there was
no right to utilize a dock or to perma-
nently moor or anchor boats).

EEEEAKREXXTAAKRA AR A Ak hkhkhkhhhk ki

The Michigan Court of Appeals also re-
cently issued what could be the final ap-
pellate decision in the saga of Little v Kin
(unpublished Michigan Court of Appeals deci-
sion, March 23, 2006, Case No. 257781).
In 2003, the Michigan Supreme Court
in Little v Kin, 468 Mich 699 (2003), held
that a fairly high burden attaches to any
backlot owner who is trying to assert
dockage or boat mooring rights for an
easement. The case was remanded back to
the trial court to determine what the ease-
ment language really means. The original
language stated “for access to and use of
the riparian rights to Pine Lake.” Had the
easement used only access language, the
trial court would have disallowed dockage
or boat mooring. However, the trial court
held that the additional phrase “and use
of the riparian rights” meant that the
backlot had the right to maintain a dock
and moor boats. That interpretation was
upheld this past March by the Michigan
Court of Appeals. Fortunately, this Court
of Appeals decision is relatively narrow
and should have little effective preceden-
tial value in future cases due to the un-
usual (and explicit) language contained
in the easement grant and the relatively
large easement area for use by only one
or two backlots.
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A study is underway to determine the
nutrient loadings in the lake and nutri-
ent inputs from some specific sources.
This study will help, direct future work
to decrease additional nutrient inputs
and dissipate some of the nutrients in
the lake system. Excessive nutrients in a
lake results in excessive plant growth and
decrease in the water quality.

40th anniversary

THREE LAKES ASSOCIATION

Antrim County

Bob Bagley, President

2006 marks the 40-year anniversary of
our organization. Plans are underway
for a special celebration at our annual
meeting this summer. We will have an
up-to-date TLA history compiled by the
Bushnells available for all current 2006
members. Also, at the December 2005
Board of Directors meeting, goals for
2006 were approved: Complete the wa-
ter quality modeling projects for Torch,
Clam and Bellaire; Continue working
with townships to develop water qual-
ity standards and encourage use of the
predictive water quality model; Expand
our leadership role in the water quality
modeling of our watershed; Continue to
improve our public outreach efforts for
all our existing programs; Expand mem-
ber and volunteer participation in our
projects; and Increase our membership
to 30% of Torch, Clam and Bellaire ri-
parians, which means doubling our cur-
rent membership to 800.

No Fenton Beach closings

SiLver & MARL LAkes AREA

HomEowNERS ASSOCIATION

Genesee County

Tom Murphy, President

The Genesee County Health Department
monitors water quality at public beaches,
especially for E. coli bacteria. In recent
years, the City of Fenton beach has been
closed numerous times when bacterial
levels exceeded the maximum of 300 E.
coli per 100 ml (or a 30-day mean average
of 100 E. coli per 100 ml). In 2005, there
were NO declared emergencies for Silver
Lake due to excessive fecal contamina-
tion; while Bluebell Beach on Mott Lake

was closed for much of the season. In

NEws FROM LAKES AROUND THE STATE

other news, the Association had a record
179 member households in 2005. We be-
lieve the potential residents on the lakes
who could become members is almost
twice that number. If you have a neigh-
bor who hasn’t joined yet, please let the
know about the Association!

Association voices position
on lake access

WaLLoon LAKE AssOCIATION

Emmet County

Gene Thompson, President

On Jan. 6, 2006, the Petoskey News-Re-
view ran an editorial representing the
view of the paper’s editorial board. A
portion of that stated: “We are pleased
to see big progress in the campaign to
build a decent public access on Walloon
Lake. The Michigan Natural Resources
Trust Fund board decided recently to
approve Bear Creek Township’s request
for a grant of just over $2 million to help
fund the purchase of land for a township
park at Jones Landing on Walloon Lake.
... This was the second year in a row in
which Bear Creek applied for grant mon-
ey to buy 3.3 waterfront acres at the west
end of Gruler Road. The Walloon Lake
Association is on record as opposing this
project over lake and road congestion is-
sues. Walloon Lake access has long been
a county and township recreation goal
... In response to this editorial, WLA
president Gene Thompson presented the
following guest commentary for publica-
tion (excerpt): “Walloon Lake belongs to
everyone. It belongs to riparian owners,
as well as non-riparian users. Walloon
Lake is a fragile lake because of the many
miles of shoreline compared to its water
surface area. The WLA has no legal en-
actment or enforcement authority, nor
does it have the ability to ‘manage’ the
lake. Collectively, however, the Associa-
tion members have the ability to educate,
inform and influence users, government
officials and the public in general, to take
actions that will preserve the lake. ... The
Association is against creating a park at
Jones Landing adjacent to the launch site
because: 1) The North Arm is Walloon's
most fragile arm and is the most shallow.
2) The site is in the midst of a residential

area. 3) Access to Gruler Rd. off U.S. 131

is not good; this junction has been the
site of numerous accidents. 4) While the
Park will provide seven parking places for
cars with trailers, it will not be policed at
night and Bear Creek Township has no
plans to supervise it. 5) The launch site
itself (ramp and dock) is not part of the
proposed park and will not be improved
by the grant! 6) The park’s swimming
area is adjacent to the launch ramp, cre-
ating a safety hazard. In our opinion, the
best place for an improved launch site is
in Walloon Lake Village. It is commer-
cially zoned and easily accessed from a
major highway (M-75), which has a 25-
mph speed limit (not 55 mph as it is at
131 and Gruler Rd). At issue is what lo-

cation best serves the people.”

In memoriam

CepAR LAKe ReECREATION ASSOCIATION

Van Buren County

Vicki and Jim Hosbein, Past President
Cupid’s arrow took aim and captured
the soul of our dear friend, Edward J.
Hokanson, a lover of life, nature, family
and friends. Ed was born in Chicago and
lived there for 58 years before he and his
wife of 48 years, Donna, moved to Big
Cedar Lake in Marcellus. He was an of-
ficer of the Cedar Lake Recreation As-
sociation the entire 15 years he resided
on the lake. Ed was a true champion of
clean waterways, studying weed species
in-depth, taking crucial readings on a
consistent basis to assure water clarity,
and attending MLSA gatherings in order
to stay abreast of all the latest informa-
tion on lake protection. Also a defender
of riparian rights, Ed played an impor-
tant part in the passage of legislation
that prevents “keyholing” (the attempt to
overload waterfront casements with ac-
cess to many residents through one land
parcel). Ed has set a marvelous example
for others to follow in order to assure the
preservation of our lakes and streams.
He will be sorely missed for his warmth,
humor and dedication.

Water gualitg report
LAKE SoMERSET PROPERTY
OwNERS’ ASSOCIATION

Tony Harsch, President

We are looking forward to Kieser & As-
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