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ATTORNEY WRITES

Docks and rights

When they put their dock in the water
during the spring, most riparians do
not think of all the legal implications
regarding the dock and its location. In-
terestingly, there actually are many fac-
tors regarding a dock which could land
its owner in court, although that rarely
happens.

First of all, a dock can normally rest only
on the bottomlands of the person who
owns the dock. In other words, a person
cannot place their dock on the bottom-
lands of another without permission. In
Michigan, a riparian property owner on
an inland lake normally owns the bot-
tomlands adjacent to his/her lakefront
property. Those bottomlands typically
radiate to the center of the lake, al-
though it is often difficult to determine
what constitutes the center of the lake
with irregularly-shaped lakes.

Rarely do riparian or bottomlands
boundary lines radiate to the center of
the lake at the same angle as the side
lot lines that exist on dry land. Deter-
mining where riparian/bottomlands
boundaries are located under the water
for purposes of dock placement can of-
ten be a difficult task, particularly where
relatively small lakefront properties are
involved and property owners try to
“crowd” the outer edge of their bottom-
lands with dockage.

Some municipalities (cities, villages, and
townships) have ordinances which regu-
late docks, although that is not always
the case. Some local ordinances govern
dock placement, size, length, and width.
Some municipal ordinances require
that docks be located a certain number
of feet away from the side lot line as ex-
tended perpendicular out into the lake
(even if that is not the true bottomlands
boundary). Anti-keyhole or anti-funnel-
ing regulations often regulate docks,
particularly with regard to common
areas, easements, road ends, or private
parks. Dock regulations can be found
in municipal zoning ordinances or even
in standalone police power ordinances.
Violation of such an ordinance can con-
stitute either a criminal misdemeanor
or a municipal civil infraction offense,
depending upon the penalties provision
of the ordinance involved.

The use of a dock by more than one fam-
ily will typically trigger both state and
local regulations. At the state level, the
Michigan Department of Environmen-
tal Quality has taken the position that
any dock utilized by more than one fam-
ily can constitute a “marina” for which a
state permit must be obtained from the
DEQ. At the local level, use of a dock by
more than one family is generally con-
sidered a multi-family use which is only
allowed in certain zoning districts.

The presence of a dock raises potential
issues of liability. People can get hurt
diving off of a dock, running into docks
with boats, or having some other dock
related calamity occur. Accordingly, it is
very important for the riparian property
owner to carry adequate liability insur-
ance for the lakefront property which
expressly includes coverage for the dock
(as well as any other structures such as
shorestations and floating rafts, and also
boats). Furthermore, given the litigious
society we live in today, liability limits of
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$300,000 or even $500,000 could very

well prove inadequate.

Although not common, some lakefront
properties have deed restrictions/re-
strictive covenants which place limits or
regulations on dockage.

What if there is no local ordinance in
your jurisdiction which limits dock
length and the DNR chooses not to act
regarding the length of a particular dock
? Can a riparian install a dock as far out
into the lake as he/she wishes, so long
as it is located entirely on that person’s
bottomlands? Assuming that no state or
local enforcement action occurs, an un-
reasonably long dock could still violate
the common law doctrine of riparian
rights (also called the doctrine of reason-
able use). Pursuant to that doctrine, a
neighbor or nearby riparian can sue an-
other lakefront property owner if the of-
fending party does anything on or at the
water (including installing a very long
dock) which unreasonably interferes
with the reasonable lake usage rights of
the nearby or neighboring riparian.

Permanent docks cannot be installed
without a permit from the DEQ. Fur
thermore, some local ordinances regu-
late or even prohibit permanent docks.

Some of the above-mentioned regula-
tions and laws regarding docks involve
government enforcement or prosecu-
tion where violations occur.

Some of the other matters discussed
above are common law property rules,
where no governmental unit becomes
involved and a riparian property own-
er who believes that he/she is being
wronged must sue civilly in a county cir-
cuit court.
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NEWS FROM LAKES AROUND THE STATE

When smoke gets in your eyes

INDIAN LAKE AssocIATION

Kalamazoo County

Greg Nichols, President

Most of us reside at Indian Lake because
we enjoy its beauty. We expect clean air
for the full of enjoyment of lakefront liv-
ing. Unfortunately, there are many days
(especially in the spring and autumn)
when unhealthy smoke from open burn-
ing permeates our yards and houses. A fire
causing a smoke or odor nuisance is not
allowed, by law, in Michigan. Starting a
fire, without creating a smoke nuisance,
is nearly impossible in populated areas
surrounding Indian Lake. Smoke even
wafts across the lake to irritate residents
on the opposite shore. The majority of
fires around the lake involve the burning
of yard waste. Yard waste smoke contains
small particles that penetrate deep into
your lungs, and research shows these par-
ticles remain there for months to years.
Smoke from yard waste also contains at
least seven known cancer-causing chemi-
cals, as well as carbon dioxide. Carbon
dioxide, besides adding to global warm-
ing, is especially dangerous to children,
people with chronic heart conditions, and
individuals with lung diseases. If you must
burn, consult your township office and do
so legally. A burn permit is required for all
open burning around Indian Lake.

Boat density surveg

MaciciaN LAKE IMPROVEMENT ASSOCIATION
Cass and Van Buren counties

Charlotte Poole, President

On August 13 and 14, a boat count and
density survey was conducted by our pres-
ident Charlotte Poole and her husband,
Howard. It shows a total of 1,322 boats of
which 1,029 are powered and the remain-
der of 293 without any power. Their sur-
vey shows a breakdown of how many and
what types of boats by eight geographical
areas, as well as the number of boats per
acre to be 2.655 and boats per pier to be
2.77. See our web site at www.magician-
lake.org for the complete results.

Fish kill and SONAR

BaRRON LAKE AssOCIATION

Emery Hirschler, President

Our president called the Michigan DNR
in June and spoke to Craig Smith, who

noted that SONAR is non-toxic to hu-
mans and fish. At least 40 lakes are re-
porting fish kill, mostly in shallow lakes.
This is due to the lack of oxygen, which
places stress on fish. If fish are already
stressed, the SONAR may increase the
amount of stress on the fish, but SO-
NAR is not the cause of the fish kill.

Phosphorous policy report

PENTWATER LAKE ASSOCIATION

Oceana County

Jerry Saylor, President

The final report of the Phosphorous
Policy Advisory Committee, prepared
for the Michigan Department of Envi-
ronmental Quality in May 2007 resulted
from a charge to the committee in June
2006 to identify the major sources of
phosphorous loadings to Michigan’s sur-
face waters, and review and compile the
voluntary and regulatory management
approaches that are being or could be
used to control phosphorous. The full
report can be found online at www.
deq.state.mi.us/documents/deq-wb-
nps-phos-stakeholder-report.pdf. This is
just a brief synopsis of the committee’s
findings and recommendations that re-
late to riparians and lakeshore commu-
nities: Education of Michigan residents
is critical for a successful phosphorous
reduction program. Lake associations
can also play an important role in public
education. There are approximately 10
million people and four million house-
holds in Michigan, many in urbanized ar-
eas experiencing water-quality problems.
Urban runoff is an important source of
phosphorous; best business practices are
effective in minimizing phosphorous
loadings from stormwater runoff. Many
opportunities for reducing phosphorous
loadings are connected with stormwater
management. A comprehensive state-
wide monitoring system is important for
assuring that existing and potential phos-
phorous impacts are identified. Land use
and development patterns that create
more impermeable surface area increase
stormwater runoff, stream bank erosion
and phosphorous loadings.

Envirothon team takes first
VaN Buren ConseRvATION DisTRICT
Jon Mills, Chair

Congratulations to the Lawton High
School Envirothon Team for winning the
state competition which was held in May
in Lexington, Mich. This is the second year
the Van Buren Conservation District has
sponsored the Lawton High School team
at the state competition and we are very
proud! The team was eligible to advance to
the National Canon Envirothon held July
29-Aug 4 at Hobart & William Smith Col-
leges in New York. For more information,
visit www.macd.org/envirothon.html.

Phosphorous ordinance

WHiTe LAKE AsSOCIATION

Muskegon County

Phil Dakin, President

Earlier this year, the Muskegon County
Commission became the first county in
Michigan to ban the sale and use of lawn
fertilizer containing phosphorous. This
was in response to requests from the
Mona Lake Watershed and the White
Lake Association. There were several ex-
emptions to the ordinance, among them
being agriculture and newly established
lawns in their first growing season. The
issue of the ban on sales, however, be-
came entangled in a state law indicating
that the county could not ban the sale
without approval of the Michigan De-
partment of Agriculture. Subsequently,
the commission passed a resolution ask-
ing for a hearing with MDA outlining
the reasons for the ban. After review,
the MDA sent the resolution back with a
request for more information. Ms. Stein-
man of the Mona Lake Watershed re-
viewed the situation with the MDEQ), the
Attorney General’s office, the MDA and
even the state of Minnesota, which has a
statewide ban, and was advised by all that
the ban on the sale was probably a fight
no one could win. Facing those odds, it
appears that the sale can not be banned,
but most parts of the ordinance may re-
main intact. Those include a ban on the
use of lawn fertilizer, a ban on the display
of fertilizer containing phosphorous and
a sign containing the regulations must be
prominently displayed where lawn fertil-
izers are sold. These regulations are sub-
ject to change as the county commission
takes up the issue again to be in compli-
ance with state law. - Ken Mahoney, Mus-
kegon County Commissioner
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